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Appellant at ALJ Level 

Jay Harold Stanley, M.D. 

ALJ Appeal Number 

1-835896801 
Beneficiary (if not the Appellant)   List attached 

 

ALJ Decision Date 

November 16, 2012 
Health Insurance Claim Number (HICN)* 

 

Specific Item(s) OR Service(s) 

92133 (Computerized ophthalmic imaging, 
optic nerve), 92083 (visual field 
examination) 

Provider, Practitioner OR Supplier 

Jay Harold Stanley, M.D. 
  Part A   Part B  

Basis for referral 

Any Case 

   Error of law material to the outcome of 

the claim  

   Broad policy or procedural issue of 

public interest 

CMS as a Participant 

   Decision not supported by the 

preponderance of evidence 

   Abuse of discretion 

Pre-BIPA 

   Decision not supported by 

substantial evidence 

   Abuse of discretion 

Rationale for Referral:  

Jay Harold Stanley, M.D. (Appellant) furnished scanning computerized ophthalmic 

diagnostic imaging (SCODI) services, billed with Current Procedural Terminology (CPT) 

code 92133, and fundus photography, billed with CPT code 92250, to 31 Medicare 

beneficiaries diagnosed with glaucoma. The claims for 92250 were paid, but claims for 

92133 were denied initially and at the first two levels of appeal because 92133 and 

92250 are generally not performed on the same eye on the same day unless certain 

clinical conditions exist, according to the contractor’s local coverage determination 

(LCD). Specifically, First Coast Service Options, Inc. (FCSO)’s LCD for Scanning 

Computerized Ophthalmic Diagnostic Imaging (SCODI) (L29276), states that, except for 

a “limited number of clinical conditions where both techniques are medically reasonable 

and necessary on the ipsilateral eye,” 92250 and 92133 “are generally mutually 

exclusive of one another in that a provider would use one technique or the other to 

evaluate fundal disease.” The QIC also denied the services because the Appellant 

failed to show how the results of the optic nerve fiber analysis would be used in the 

treatment of the beneficiaries’ illnesses pursuant to 42 C.F.R. § 410.32.  

On further appeal, the Administrative Law Judge (ALJ) reversed the denials, finding that 

for each beneficiary the record contained sufficient documentation to support coverage 

of the” nerve fiber layer analysis” billed with CPT code 92133 76. See e.g., ALJ decision 

at 7-8.The ALJ determined, “in light of the Appellant’s testimony regarding the 

usefulness of the tests in measuring progression of the patients’ glaucoma, the 

undersigned ALJ is persuaded that all of the imaging services utilized by the Appellant 

are medically necessary and warrant Medicare coverage.” Id.  

The ALJ erred in allowing separate reimbursement for CPT code 92133 without 

considering coverage indications and requirements set forth in the applicable LCD. 
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While ALJs are not bound by CMS and contractor program instruction, they must give 

substantial deference to these policies if they apply in a particular case. If an ALJ 

declines to follow a policy, the decision must explain the reasons why the policy was not 

followed. 42 C.F.R. § 405.1062. Although the ALJ cited the policy, he failed to address 

the limitation on coverage when furnishing both 92250 and 92133 to diagnose 

glaucoma, as well as the requirement that medical “documentation … clearly indicate [a] 

rationale which supports the medical necessity for performing the fundus photography 

and posterior segment SCODI on the same day on the same eye … [and] also reflect 

how the test results were used in the patient’s plan of care.” In addition, the ALJ erred in 

failing to consider 42 C.F.R. § 410.32(a), which requires that diagnostic testing be 

ordered and used by “the physician who furnishes a consultation or treats the 

beneficiary for a specific medical problem and who uses the results in the management 

of the beneficiary’s specific medical problem.” 

 

Background:  

Between February 18, 2011 and April 27, 2011, the Appellant furnished SCODI testing 

and fundus photography testing at the same encounter to 31 Medicare beneficiaries.  

The Appellant billed Medicare for 92250 (fundus photography with interpretation and 

report) and 92133. Exh 1 at 20.1 The AMA’s full CPT code description for 92133 is 

“scanning computerized ophthalmic diagnostic imaging, posterior segment, with 

interpretation and report, unilateral and bilateral; optic nerve.” For each patient, the 

Appellant billed for 92133, describing the service as “OCT examination of the optic 

nerve” and for 92133-76, describing the service as “GDx Nerve Fiber Layer Analysis.” 

See, e.g., Exh 2 at 1. The modifier “-76” indicates “repeat procedure or service by the 

same physician.” See Current Procedural Terminology 2011, Professional Edition, 

“Appendix A - Modifiers” at 550.  

FCSO, the Medicare administrative contractor, paid the claims for 92250, but denied 

claims for 92133 because “this is not deemed a ‘medical necessity’ by the payer.” Exh 1 

at 13. In his request for redetermination, the Appellant argued that code 92133 is 

covered if medically necessary. Exh 1 at 17. FCSO upheld the denials on 

redetermination because: 

Fundus photography (procedure code 92250) and scanning ophthalmic computerized 

diagnostic imaging (cpt code 92133 or 92134) are generally mutually exclusive of one 

another in that a provider would use one technique or the other to evaluate Fundal disease. 

Medical record documentation must clearly indicate rationale which supports the medical 

necessity for performing the Fundus photography and posterior segment Scodi on the same 

day on the same eye. Documentation should also reflect how the test results were used in 

the patient’s plan of care. It would not be considered medically reasonable and necessary to 

                                            
1
 The beneficiary records are substantially similar. We cite the background from the folder for beneficiary 

P.M. unless otherwise indicated. 
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perform Fundus photography and additional confirmatory information for a diagnosis or 

treatment which has already been determined.    

Exh 1 at 14. The decision letter referred the Appellant to LCD L29276 for additional 

information. Id.  

The Appellant submitted a letter with his request for reconsideration that explained: 

Glaucoma is a condition defined as a disease of the optic nerve that is at least partly caused 

from elevated pressure in the eye. There is no absolute pressure where if a patient is below 

this he or she is safe or if above this definitive damage will occur. Therefore, pressure is only 

one parameter that is important to follow. Of greater concern is the optic nerve, hence, the 

necessity of the tests we presently use to evaluate a patient’s optic nerve status. Because 

there is no test that is absolute, a variety are used and the clinical judgment of the physician 

is essential in interpreting the results. 

Exh 2 at 1. After listing four diagnostic tests it routinely uses to evaluate glaucoma 

(including two different tests reported with 92133), the Appellant asserted:  

Glaucoma is a blinding disease and requires a tremendous amount of testing to determine if 

a patient’s intraocular pressure is safe or unsafe. The physician must take the results of ALL 

of the above tests and utilize his or her best clinical medical judgment to determine what 

treatment is in the patient’s best interest to prevent blinding damage to the optic nerve.  

Id. Emphasis in original.  

On September 23, 2011, the QIC affirmed the denials, citing the provision of L29276 

that states 92250 and 92133 “are generally mutually exclusive of one another in that a 

provider would use one technique or the other to evaluate fundal disease.” Master File, 

Exh MF-1 at 5. The QIC also cited 42 C.F.R. § 410.32(a) and found, “the documentation 

in the case file did not include information as to how the results of the optic nerve fiber 

analysis testing were to be utilized in the beneficiary’s plan of care or what treatment 

was provided based on the test results. Id. at 6. Regarding the test billed with 92133-76, 

the QIC cited provisions of Chapter 13 of the Medicare Program Integrity Manual and 

explained that the Appellant did not furnish published medical literature supporting the 

use of GDx Nerve Fiber Layer Analysis.  

The Appellant requested a telephone hearing before an ALJ. Exh MF-2 at 1. The 

Appellant submitted articles and abstracts for the ALJ to consider when making his 

decision. Following a November 6, 2012 consolidated telephone hearing, the ALJ 

issued a fully favorable decision. For each beneficiary, the ALJ found: 

The Appellant billed Medicare for the imaging services provided to the beneficiary, including 

sequential photos of the optic nerve (92250); GDx nerve fiber layer analysis (92133 76); 

OCT examination of the optic nerve (92133) and the Humphrey visual field (92083). The 

QIC denied coverage because the Appellant did not provide sufficient documentation as to 

how the results of the optic nerve fiber analysis testing were to be utilized in the 

beneficiary’s plan of care or what treatment was provided based on the test results, as 
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provided in the LCD. In response, the Appellant explained that the optic nerve photographs 

provide information such as hemorrhages and cup changes at the disc margins, which can 

only be documented by photos arid do not show up with OCT or GDx examinations. He 

explained that all of the tests are necessary to evaluate optical nerve status and to 

determine the intraocular pressure. The pressure must be consistently evaluated to 

determine progression of the disease and prevent blindness. This appears to be the overall 

plan of care for the beneficiaries. 

E.g., ALJ decision at 7. With regard to the QIC’s denial of the GDx Nerve Fiber Layer 

Analysis test billed with 92133-76, the ALJ explained:  

In the absence of an instructive LCD and in light of the Appellant’s testimony regarding the 

usefulness of the tests in measuring progression of the patients’ glaucoma, the undersigned 

ALJ is persuaded that all of the imaging services utilized by the Appellant are medically 

necessary and warrant Medicare coverage. The services appear integral to the monitoring 

of the disease. The published medical literature about efficacy of the various tests was also 

instructive. For these reasons, the imaging services provided by the Appellant to the 

Beneficiary are medically reasonable and necessary and the Medicare payment 

requirements of Title XVIII § 1833(e) is met.  

Id. at 8.   

Applicable Law, Regulation, and Medicare Policy:  

Section 1862(a)(1)(A) of the Act explains that payment may be allowed only for those 

services that are considered to be reasonable and necessary for the diagnosis or 

treatment of illness or injury or to improve the functioning of a malformed body member. 

Diagnostic testing is covered by Medicare pursuant to section 1861(s)(3) of the Act. 

Medicare regulations set forth the conditions for coverage of diagnostic tests under 

Medicare Part B in 42 C.F.R. § 410.32. Specifically, § 410.32(a) provides that diagnostic 

testing must be ordered by the treating physician, “that is, the physician who furnishes a 

consultation or treats a beneficiary for a specific medical problem and who uses the 

results in the management of the beneficiary’s specific medical problem.”  42 C.F.R. § 

410.32(a).  Additionally, subsection (a) states “[t]ests not ordered by the physician who 

is treating the beneficiary are not reasonable and necessary.”  Id.   

§1869(f)(2)(B) of the Act defines local coverage determination (LCD) as a determination 

by a fiscal intermediary or a carrier under part A or part B, as applicable, respecting 

whether or not a particular item or service is covered on an intermediary-or carrier-wide 

basis under such parts, in accordance with section 1862(a)(1)(A) of the Social Security 

Act (the Act). According to the Medicare Program Integrity Manual (MPIM) (CMS Pub 

100-08): 

LCDs specify under what clinical circumstances a service is considered to be reasonable 

and necessary. They are administrative and educational tools to assist providers in 

submitting correct claims for payment. Contractors publish LCDs to provide guidance to the 

public and medical community within their jurisdictions. Contractors develop LCDs by 
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considering medical literature, the advice of local medical societies and medical consultants, 

public comments, and comments from the provider community.  

MPIM, Chapter 3, § 13.1.3.  

Effective February 13, 2011, FCSO’s LCD for Scanning Computerized Ophthalmic 

Diagnostic Imaging (SCODI) (L29276) was revised to include the following limitations of 

coverage when performing fundus photography and SCODI at the same encounter: 

Fundus photography (CPT code 92250) and scanning ophthalmic computerized diagnostic 

imaging (CPT code 92133 or 92134) are generally mutually exclusive of one another in that a 

provider would use one technique or the other to evaluate fundal disease. However, there 

are a limited number of clinical conditions where both techniques are medically reasonable 

and necessary on the ipsilateral eye. In these situations, both CPT codes may be reported 

appending modifier 59 to CPT code 92250 (National Correct Coding Initiative Policy Manual, 

Chapter 11, Section G, Ophthalmology). 

The physician is not precluded from performing fundus photography and posterior segment 

SCODI on the same eye on the same day under appropriate circumstances (i.e., when each 

service is necessary to evaluate and treat the patient). 

In particular, L29276 allows coverage of both fundus photography and posterior 

segment SCODI for certain specified diagnoses.  

L29276 also requires medical documentation to: 

clearly indicate rationale which supports the medical necessity for performing the fundus 

photography and posterior segment SCODI on the same day on the same eye. 

Documentation should also reflect how the test results were used in the patient’s plan of 

care.  

 It would not be considered medically reasonable and necessary to perform fundus 

photography and posterior segment SCODI on the same day on the same eye to 

provide additional confirmatory information for a diagnosis or treatment which has 

already been determined. 

In December 2010, FCSO published an article in The FCSO Medicare B Update 

notifying the provider community of these changes. The article states, in part: 

The most recent revision to local coverage determination (LCD) for scanning computerized 

ophthalmic diagnostic imaging (SCODI) will be effective January 1, 2011. In addition, a 

revision has been made in regard to the National Correct Coding Initiative (CCI) edits which 

identify fundus photography (CPT code 92250) and scanning computerized ophthalmic 

diagnostic imaging (SCODI) (CPT code 92133 or 92134) as mutually exclusive of one 

another when performed on the same day on the same eye. 

…  

The “Indications and Limitations of Coverage and/or Medical Necessity” section of the LCD 

has been revised to add a new “Limitations” section under the “Indications of Coverage for 
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Posterior Segment SCODI” section to add language regarding performing fundus 

photography and scanning computerized ophthalmic diagnostic imaging, posterior segment 

(SCODI) on the same day on the same eye. A table has also been added to outline 

diagnoses which will be considered medically reasonable and necessary for fundus 

photography and posterior segment SCODI (CPT code 92133 or 92134) when performed on 

the same eye on the same day. The “Documentation Requirements” section has been 

revised to indicate medical record documentation requirements when fundus photography 

and posterior segment SCODI are performed on the same eye on the same day. 

“92132: Scanning computerized ophthalmic diagnostic imaging (SCODI) – revision to 

the LCD,” in The FCSO Medicare B Update – December 2010 at 59, available online at 

http://medicare.fcso.com/Publications_B/2011/186385.pdf.  

42 CFR § 405.1062 provides that, while ALJs and the Medicare Appeals Council are not 

bound by LCDs, LMRPs, or CMS program guidance, they must give substantial 

deference to these policies if they apply to a case. If the ALJ does not follow an LCD, 

the ALJ must explain the reasons why the policy wasn’t followed. An ALJ’s decision not 

to follow a policy applies only to the specific claim on appeal and does not have 

precedential effect.  

 

Discussion:  

The Appellant furnished 92250 (fundus photography) and 92133 (posterior segment 

SCODI) to each beneficiary and Medicare paid for 92250 in each case. The Medicare 

administrative contractor and the QIC denied payment for 92133, pursuant to L29276, 

because it is not considered reasonable and necessary to furnish 92250 and 92133 

together unless certain diagnoses exist. The Appellant diagnosed the 31 beneficiaries 

here with ICD-9 codes 365.01 (Open angle [glaucoma] with borderline findings, low risk) 

(See e.g., Exh 1 at 18) or 365.11 (Primary open angle glaucoma). See e.g., folder for 

beneficiary S.G., Exh 1 at 18. Neither diagnosis supports coverage of both tests 

according to L29276. These facts are not in dispute. 

The Appellant’s argument on appeal, generally, is that because no one test is absolute, 

it uses a variety of tests to evaluate a patient’s optic nerve. Folder for beneficiary P.M.,  

Exh 2 at 1. The Appellant contends the physician must review the results of several 

tests to determine what treatment is in the patient’s best interest. Id. The ALJ cites the 

LCD in his Authority, but does not address whether coverage requirements in L29276 

have been met. Noting “the absence of an instructive LCD” for the GDx Nerve Fiber 

Layer Analysis service, the ALJ cited an article and abstract submitted by the Appellant 

and the Appellant’s hearing “testimony regarding the usefulness of the tests in 

measuring progression of the patients’ glaucoma” in determining “that all of the imaging 

services utilized by the Appellant are medically necessary and warrant Medicare 

coverage.” E.g., ALJ decision at 11. 

http://medicare.fcso.com/Publications_B/2011/186385.pdf
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LCD L29276 allows payment for both 92250 and 92133 if certain conditions exist. It 

does not, however, cover both fundus photography and SCODI to evaluate glaucoma. 

Additionally, L29276 requires medical documentation to “clearly indicate rationale which 

supports the medical necessity for performing the fundus photography and posterior 

segment SCODI on the same day on the same eye. Documentation should also reflect 

how the test results were used in the patient’s plan of care.” L29276 specifies further, “It 

would not be considered medically reasonable and necessary to perform fundus 

photography and posterior segment SCODI on the same day on the same eye to 

provide additional confirmatory information for a diagnosis or treatment which has 

already been determined.” As noted in FCSO’s December 2010 article, CMS has also 

issued a National Correct Coding Initiative edit identifying 92250 and 92133 as mutually 

exclusive. See http://medicare.fcso.com/Publications_B/2011/186385.pdf at 59. 

National Correct Coding Initiative edit tables are available on the CMS website at 

http://www.cms.gov/Medicare/Coding/NationalCorrectCodInitEd/NCCI-Coding-

Edits.html.  

In concluding that all testing was covered, the ALJ failed to apply relevant coverage 

provisions of L29276, which stipulate that codes 92250 and 92133 are “are generally 

mutually exclusive of one another in that a provider would use one technique or the 

other to evaluate fundal disease.” This constitutes an error of law material to the 

outcome of the case. Although ALJs are not bound by LCDs, they must give substantial 

deference to these policies if they apply to a case. 42 C.F.R. § 405.1062(a). If the ALJ 

does not follow an LCD, the ALJ must explain the reasons why the policy was not 

followed. 42 C.F.R. § 405.1062(b). Any decision to disregard a policy “applies only to 

the specific claim being considered and does not have precedential effect.” Id. 

Furthermore, an ALJ “may not set aside or review the validity of an [LCD] for purposes 

of a claim appeal. An ALJ or the DAB may review or set aside an [LCD] in accordance 

with part 426 of this title.” 42 C.F.R. § 405.1062(c). In comments to the interim final rule 

for Medicare Part A and Part B appeals, CMS explained:  

The ALJ or MAC will review the facts of the particular case to determine whether and how 

the policy in question applies to the specific claim for benefits. If an ALJ or MAC decision 

concludes that a policy should not be followed, the decision will explain why the policy was 

not followed in light of the facts of the particular case.  

Changes to the Medicare Claims Appeal Procedures; Interim Final Rule, 70 FR 11458, 

March 8, 2005. See also Changes to the Medicare Claims Appeal Procedures; Final 

Rule, 74 FR 65327 (“If it is determined that the policy is applicable in the instant case, 

then the adjudicator must grant substantial deference to the policy”). 

Here, the ALJ did not apply the LCD’s limitation on coverage, either generally or to the 

facts of the particular cases. Instead, he simply adopted the Appellant’s contrary 

position that in every instance it should be paid for multiple similar tests to evaluate 

glaucoma. However, regulations clearly require QICs, ALJs and the Appeals Council to 

http://medicare.fcso.com/Publications_B/2011/186385.pdf
http://www.cms.gov/Medicare/Coding/NationalCorrectCodInitEd/NCCI-Coding-Edits.html
http://www.cms.gov/Medicare/Coding/NationalCorrectCodInitEd/NCCI-Coding-Edits.html
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=1000547&rs=WLW12.10&docname=42CFRS405.1062&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0378381610&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=1F21459D&referenceposition=SP%3b8b3b0000958a4&utid=1
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=1000547&rs=WLW12.10&docname=42CFRS405.1062&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0378381610&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=1F21459D&referenceposition=SP%3ba83b000018c76&utid=1
https://web2.westlaw.com/find/default.wl?mt=TabTemplate1&db=1000547&rs=WLW12.10&docname=42CFRS405.1062&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0372990145&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=4F855D08&referenceposition=SP%3b4b24000003ba5&utid=1
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afford substantial deference to an LCD unless it does not apply based on facts of the 

particular case. 

As the Appellant’s arguments, including the positions in the articles it submitted, appear 

targeted more at LCD coverage and utilization provisions generally (as opposed to their 

application in a particular case), we note that challenges to an LCD are made under a 

distinct process pursuant to 42 CFR Part 426. See 42 C.F.R. 405.1062(c). The 

difference is that the LCD review process addresses whether provisions of an LCD 

based on § 1862(a)(1)(A) of the Act are valid and supported by relevant clinical or 

scientific evidence, whereas the claims appeal process addresses an LCD’s 

applicability in a particular case. To the extent the Appellant wishes to appeal coverage 

provisions of L29276, procedures for LCD challenges are set forth in the Medicare 

Program Integrity Manual, Chapter 13, §§ 13.13 – 13.13.15.   

Additionally, as the QIC noted, none of the documentation in the record indicates how 

testing was used to treat the beneficiaries pursuant to 42 C.F.R. § 410.32(a). There 

were no plans of care stating how the results of the optic nerve fiber analysis testing 

were to be used in the beneficiaries’ as required by L29276. Medical documentation in 

the record consists mainly of test reports, with no documentation from the treating 

physician indicating why the tests were furnished or how the results were used to 

manage each patient’s condition. The ALJ erred in failing to consider whether the test 

results alone indicate the physician ordered the tests to diagnose or treat a specific 

medical problem or used the results to manage the beneficiary’s treatment, pursuant to 

42 C.F.R. § 410.32. 

Finally, we note that it is unclear whether the battery of tests the Appellant reported 

represent multiple distinct procedures or a single procedure that provides multiple 

analyses, given that a single computer generated test report document appears to 

contain all test results. See, e.g., Exh 2 at 4-5; see also Optovue product information 

online at http://www.optovue.com/. Further confusing matters, the Appellant purports to 

furnish two distinct kinds of tests billed with CPT code 92133. See Exh 2 at 1 (The 

Appellant noting “THE GDx AND OCT SHARE A COMMON CODE”). However, the 

AMA defines the CPT codes used to report physician services, and the Appellant may 

not redefine the codes or place a different meaning on the codes when billing Medicare 

for services. See § 1848(i)(1) of the Act, which prohibits review of “the establishment of 

the system for the coding of physicians' services” as well as CMS’s determination of 

“relative values and relative value units” for physician services. In sum, the scant 

medical documentation raises questions, not only as to how the test results were used, 

but as to which procedures were furnished and whether they were billed correctly.  

http://www.optovue.com/

